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From:  David A. Hawker, City Manager             In Adobe reader        
Date: December 3,  2009
Re: Septic tributary to Devils Lake  Septic regulation.wpd

This is an update and preliminary position paper on a possible program to regulate septic tanks
tributary to Devils Lake.  It comes after a meeting last week of various agencies hosted jointly by
Devils Lake Water Improvement District and the City.  While what follows was influenced by
the input from various agencies, the analysis and preliminary recommendation is mine.

COUNCIL GOAL   “Examine means to reduce pollution in Devils Lake from faulty septic
systems.”

MEANS   Because we provide water to the vast majority of properties that have septic tanks
tributary to the lake, presumably we could impose any reasonable requirement on these
properties as a condition of continued water service.  For properties outside the City, the
applicable section of the LCMC is:

13.12.050  B 2. Discontinuation of Service and Guarantee of Supply. Except where
service is required by written agreement, all water delivered outside the city limits shall be
considered as a special service and not provided by the city as a common utility service.
The city may reduce the quantity of water supplied by the service or entirely discontinue
the service at any time, on a temporary or permanent basis, and by area or areas or by
customer or classes of customers, in accord with such policies as the city may establish
from time to time by ordinance or resolution adopted by the city council. The utility shall
have no liability in any way to customers for failure to provide service or for any failure of
the system.

For properties inside the City, I am assuming that we have the authority to impose regulations
either directly on the septic systems, or indirectly through the provision of water (as for outside
the city properties).  This is an area that would need further research.

NEXIS The following information was provided by Devils Lake Water Improvement District

"Devils Lake is a significant natural resource to Lincoln City, Lincoln County and the
state as a whole.  However, years of intensive development on its shores and in the
watershed have left the lake impaired.  The lake itself is officially listed by EPA on
their 303d list of impaired water bodies for chlorophyll a and pH, two signs of cultural
eutrophication.  Additionally, Thompson Creek, a tributary of Devils Lake is listed for
fecal coliform bacteria, a symptom of human development.  Excess nutrients enter the
lake from many sources including natural sources such as the atmosphere and stream
erosion, but also through stormwater discharges and leaching septic systems.  A
theoretical nutrient budget, calculated in the 1980’s as part of the EPA Clean Lakes
Program, identified septic tanks alone as contributing up to 25% of the nitrogen
loading and up to 14% of the phosphorus.  These are the key nutrients that fuel
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harmful algal blooms (toxic cyanobacteria) and nuisance aquatic weeds which have
plagued Devils Lake for decades.  Moreover, that same study pointed to a small
percentage of land (18% of the watershed) as contributing up 45% and 41% of the
total nitrogen and total phosphorus loading respectively.  These shoreline or near
shore parcels are dominated by single family homes largely not on sewer, and thus are
a prime target for nutrient reduction strategies.   One such strategy is to insure the
proper functioning of septic tanks in the watershed, the crux of the Septic Tank
Revitalization Program being currently promoted by the Devils Lake Water
Improvement District and the City of Lincoln City."  

The understanding of the basic function of a septic system is fundamental to an understanding of
how it does, or does not contribute to the pollution of the lake.  At my request, Paul Robertson of
Devils Lake Water Improvement did an excellent job of furnishing us a quick, short, easy to read
write-up on this.  It is the first attachment and required reading. He also furnished a newsletter
article on the subject and that is the second attachment.

CITY INVOLVEMENT?    

Devils Lake is not under the control of the City.  It is however a precious natural resource and a
part of the definition of who we are.  It certainly is a part of our attraction as a visitor
community, and therefore of economic importance.  The City has a park and other recreational
property on the lake, and hosts many events there, some of which are in the lake itself.  

Devils Lake and Rock Creek are populated by a unique variety of Coho, and endangered species. 
 We have received testimony that the pollution in Devils Lake may have an adverse impact on
this species, particularly juveniles and more specifically some of the juveniles that spend extra
time in the Lake.  It appears that the City itself is not exposed to liability under the Endangered
Species Act, but if malfunctioning septic systems are shown to kill or injure the Coho, this could
be a “take” and individual property owners could be found responsible1.

While the City likely could escape legal liability, if we see any possibility of injury to an
endangered species caused even indirectly by our provision of water, and we can reasonably
prevent it, I believe we have the responsibility as a good government and citizens to do so.

EXISTING REGULATION    The Oregon Department of Environmental Quality (DEQ) has
regulations which govern the placement of new systems, and regulate existing systems.  The
rules are about 100 pages. Here are a few references and excerpts:

340-071-0110  Purpose  These rules establish requirements for the construction,
alteration, repair, operation, and maintenance of onsite wastewater treatment systems.
Their purpose is to restore and maintain the quality of public waters and to protect the
public health and general welfare of the people of the State of Oregon.
340-071-0120  (2) Each owner of real property is jointly and severally responsible for:

1   Under the ESA "take" means "to harass, harm, pursue, hunt, shoot, wound, kill, trap,
capture, or collect, or to attempt to engage in any such conduct." 16 U.S.C. §1532(19). The
interpretive regulations define "harm" as "an act which actually kills or injures wildlife." 50
C.F.R. §17.3. Assuming, for the sake of argument, that pollution from the septic tanks is killing
or otherwise injuring a listed species, this would be a "take." Since Lincoln City is not the one
polluting in this instance, they are not the ones committing a "take"
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(a) Treating wastewater generated on that property in conformance with the rules adopted
by the commission;

(b) Connecting all plumbing fixtures from which wastewater is or may be discharged to a
sewerage facility or onsite system approved by the department or an agent;

© Maintaining, repairing, and replacing the onsite system on that property as necessary to
ensure proper operation of the system; and

(d) Complying with all requirements for construction, installation, maintenance,
replacement, and repair of onsite systems required in this division and OAR chapter 340,
division 073.

 
340-071-0130  

(2) Approved treatment and dispersal required. All wastewater must be treated and
dispersed in a manner approved in accordance with these rules.

(3) Prohibited discharges of wastewater. A person may not discharge untreated or partially
treated wastewater or septic tank effluent directly or indirectly onto the ground surface or
into public waters. Such discharge constitutes a public health hazard and is prohibited.

340-071-0155 Details the requirements of an Existing System Evaluation Report (this
regulation is reproduced later in this memo where it is part of the initial recommendation.

340-071-0215  Covers the repair of existing systems.

It is my understanding that prior to about 1974, septic systems were not regulated.   Also, there
currently is no State, City or County regulation that requires periodic inspection of standard
(most)  septic systems, though  owners are required to have a functional system.   I do not
believe there is any regulation that is being proposed by the State or County, though there is
some indication that in the next few years, DEQ might ask for legislation that would require the
inspection of existing systems on the sale of the property.  

Lincoln County is the subcontractor for DEQ, and oversees the permitting of new systems.  They
also are responsible to undertake an inspection of existing systems upon receipt of a complaint,
or a request of the owner.  Owner initiated inspection cost about $400.  

EXISTING DEVELOPMENT    The following properties obtain water service from the City,
but not sewer:

Bordering the lake Within 200 feet of lake

Inside the City 60 76

Outside the City 212 291

Total 272 367
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The map attached to the digital version of this memo shows these properties.  Following is the
age of the homes bordering the lake based on County records.  (This is not necessarily the age of
the septic system, but is some indication)

1920's 1 1970's 38
1930's 23 1980's 12
1940's 37 1990's 32
1950's 42 2000nds 16
1960's 64 unknown 7

I note that there are many more septic systems that are tributary to the lake, but a greater distance
from it.  While proximity is an important consideration, topography as well as the presence of
tributaries, and even ditches can make those more distant just as connected to the lake.

TYPE OF PROGRAM   There are several alternatives to a program to improve the
functionality of septic system tributary to the lake.

DO NOTHING   I believe there is sufficient scientific and anecdotal information that
septic systems are part of the problem, and as the suppliers of the water to these systems, I
believe we have a responsibility to act.  Do nothing is not an option.

INVESTIGATION   In spite of extensive water sampling, it is difficult to prove how
much of the lake pollution is from malfunctioning septic systems.  Presumably, with
considerable investment, a more sophisticated testing program could be designed that
would be more definitive.  We currently do not have funding for this.

EDUCATION - VOLUNTARY  The City could fund a program that encourages property
owners to get proper maintenance from private contractors or a periodic inspection from
the County.  It could also encourage citizens to file complaints with the County where
evidence improper function or discharge appears likely.  These complains may be made
confidentially, and it is my understanding that the County must respond.

VOLUNTARY INSPECTION W/FUNDING   Possibly over time, the City could get
grants to fund voluntary inspections.  This is what Eugene Water and Electric (EWEB) is
doing, and we have an extensive report on their program.  It would likely take one
additional full time employee to obtain and administer the grant, provide the education,
and operate the program.  There is no existing funding for the City administration of such
a program, or to provide matching funds for a grant.  Possibly this could be done by a
water surcharge on the affected properties. 

REQUIRED INSPECTIONS   Currently we do not know how many systems are properly
functioning verses how many are not.   As a first step, we could require an inspection. If
the system did not function properly, the County would use their existing powers and
process to cause them to function properly.  It would not require property owners to meet
current standards for older systems, more likely that they functioned as designed2.  There
are a number of variations of this alternative.   One is a phased-in approach (e.g. five

2  Even if the older systems have an adequate septic tank, many might not have an
adequate drain field, may pass an inspection and still not treat the nutrients as well as a system
that meets current standards (see previous write-ups on the functionality of septic systems)
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years) requiring the property owner to pay for and obtain an inspection from the County. 
Another variation would be to impose a surcharge on the affected properties, and have the
City fund a comprehensive, one year program, using a private contractor.  The
approximate surcharge of about $12.50 per month for two years would reimburse the
City’s investment3.

REQUIRED INSPECTIONS UPON SALE   This would be the same program as the
previous one except an inspection would only be required at the time of sale.  This is
similar to what we currently do in order to obtain consents to annex where we need to
obtain more than 50%.  This program would probably get inceptions of 40% within 10
years, perhaps 75% within 20 years, though that is a guess.

REQUIRED INSPECTIONS, REPAIR AND REPLACEMENT   Presumably, the City
could require systems to be inspected, and meet current septic system requirements. 
Many systems would need to be replaced, some with expensive Advanced Treatment
systems.  This would require the development of a comprehensive process by the City.

CITY SEWER   Staff has been aggressive in trying to get many existing systems onto our
municipal system, and have been open to new or alternative means of connection.  Over
the years, they have been successful on about five properties.  Efforts to create Local
Improvement Districts (LIDs) to convert larger areas have been made at considerable staff
time, and so far, with no success.  A significant area of the perimeter of the lake will not
have sewer for many years, and today we see no mechanism where that prohibitive
expense can be funded.  It likely would take the impetus of a major new development with
hundreds of residences.

Within the City limits, the Council on its own initiative could create LID’s and sewer
many properties.  Assume an estimated cost of about $20,000 per lot, or about $200 per
month for ten years. This would also open up undeveloped in-fill lots for development.

LAKE IMPACT   

Until a number of inspections are undertaken, we can't judge the effectiveness of the program.  I
believe DLWID is examining the County records, and in a few months will have an inventory of
the existing systems.  This will give us some idea of the age of the system, and therefor what
regulation required or did not require at the time.  This inventory may also revel how many
systems have been installed under a state granted variance from the regulations.

We must keep in mind that faulty systems are but one source of pollution to Devils Lake.  I
heard rough estimates that even if we fix the worst septic problems, there will not be a noticeable
clean-up of the lake for many years, perhaps fifty.  I am more of an optimist, and have witnessed
the ability of nature to heal once the ongoing damage is removed.  In any event, fifty years, is
better than never.

PRELIMINARY RECOMMENDATION  

Currently there is no requirement that most septic systems be inspected, and we have no
evidence that they are being inspected or properly maintained.  The inventory of the County

3  This assumes an inspection fee of $300 from a private contractor.
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records by DLWID will give us some information and it may be worth waiting a few months
before taking any final action.  I do not believe it will show that most systems meet current
standards, or have been recently been inspected.  For this reason, I believe we should begin that
legislative process which would include public and agency comment on a specific proposal,
development of a draft ordinance, a public hearing with notice to the affected owners.  Should
the inventory be completed prior to adoption and show that we are off base on our assumptions,
we can change the proposal.

In brief outline form a proposal could look like this:

- Require all properties that receive water from the City that border the lake to have a first
inspection within five years, with one fifth being completed each of the next five years4. 
Properties that have had septic system installed and approved by Lincoln County within
the last five years would be exempt from this initial requirement.  

- The inspection would be done by the County for their normal fee paid for by the
property owner.  The City would retain the right to designate other capable inspectors
should the County not be able to handle the workload, or meet our requirements.

- If the property did not have the inspection, they would be subject to discontinuation of
water service, or if in the city, a fine and/or discontinuation of water service.

- The regulation would end after the initial five years, and presumably be followed by one
strongly influenced by the results of the inspections.  It could resume with a periodic
rotation, or be replaced by one that looks at a larger perimeter.  At the extreme, it could
require inadequate systems to be replaced with advanced systems.

While this type of proposal looks like an inspection requirement, it is actually quite a great deal
more.  If the County finds a defective system, they require repair.  I do not believe they have
specific time limits, or exacting standards for compliance, and certainly there is an amount of
discretion and judgement involved.  I believe the County would be cooperative in this program,
and would therefore share the inspection reports and record of follow up repairs.  I have received
a good report about the County's program from DEQ, and believe that once they are involved,
they can find and correct the worst problems. My impression is that they would do so with care,
and patience.  I would however, be much more comfortable if the County had a specific protocol
for the inspection and a form that reflected that protocol.  I have attached two such forms from
other jurisdictions as samples.

OWNER IMPACTS   The first impact would be the cost of the inspection, of about $400. 
Presumably we could develop a low cost loan program for the few that cold not afford that.  The
major impact would be to those that have severalty malfunctioning systems.  In some of those
cases some routine maintenance, like pumping, would cure the problem.  Certainly there are
some systems that provide little if any treatment and the County would require major repairs or
total replacement.  The City and DLWID might find a way to have a program for low interest
loans to help out those who truly can’t afford it.

4  The specific properties to be inspected in each of the five years could be selected a
number of ways, i.e. by random drawing, by area, or by the amount of water consumed (and
therefore having the greatest potential for pollution).  Even another means might be by the age of
the system.
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RESOURCE MATERIALS   The following materials are attached to the digital version of this
memo.

Function of Septic Systems 
Newsletter Septic tanks and nutrients
Map of properties
Dunes City Ordinance
Dunes City Inspection Form
Agenda City/Agency Meeting of November 25, 2009

 Sign up Sheet from 11-25-09 meeting

*    *   *
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